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(3) The wording of the letter of credit 
must be identical to the wording speci-
fied in § 261.151(j). 

(4) An owner or operator who uses a 
letter of credit to satisfy the require-
ments of this section may also estab-
lish a standby trust fund. Under the 
terms of such a letter of credit, all 
amounts paid pursuant to a draft by 
the trustee of the standby trust will be 
deposited by the issuing institution 
into the standby trust in accordance 
with instructions from the trustee. The 
trustee of the standby trust fund must 
be an entity which has the authority to 
act as a trustee and whose trust oper-
ations are regulated and examined by a 
Federal or State agency. 

(5) The wording of the standby trust 
fund must be identical to the wording 
specified in § 261.151(m). 

(i) Surety bond for liability coverage. (1) 
An owner or operator may satisfy the 
requirements of this section by obtain-
ing a surety bond that conforms to the 
requirements of this paragraph and 
submitting a copy of the bond to the 
Regional Administrator. 

(2) The surety company issuing the 
bond must be among those listed as ac-
ceptable sureties on Federal bonds in 
the most recent Circular 570 of the U.S. 
Department of the Treasury. 

(3) The wording of the surety bond 
must be identical to the wording speci-
fied in § 261.151(k) of this chapter. 

(4) A surety bond may be used to sat-
isfy the requirements of this section 
only if the Attorneys General or Insur-
ance Commissioners of: 

(i) The State in which the surety is 
incorporated; and 

(ii) Each State in which a facility 
covered by the surety bond is located 
have submitted a written statement to 
EPA that a surety bond executed as de-
scribed in this section and § 261.151(k) is 
a legally valid and enforceable obliga-
tion in that State. 

(j) Trust fund for liability coverage. (1) 
An owner or operator may satisfy the 
requirements of this section by estab-
lishing a trust fund that conforms to 
the requirements of this paragraph and 
submitting an originally signed dupli-
cate of the trust agreement to the Re-
gional Administrator. 

(2) The trustee must be an entity 
which has the authority to act as a 

trustee and whose trust operations are 
regulated and examined by a Federal or 
State agency. 

(3) The trust fund for liability cov-
erage must be funded for the full 
amount of the liability coverage to be 
provided by the trust fund before it 
may be relied upon to satisfy the re-
quirements of this section. If at any 
time after the trust fund is created the 
amount of funds in the trust fund is re-
duced below the full amount of the li-
ability coverage to be provided, the 
owner or operator, by the anniversary 
date of the establishment of the Fund, 
must either add sufficient funds to the 
trust fund to cause its value to equal 
the full amount of liability coverage to 
be provided, or obtain other financial 
assurance as specified in this section to 
cover the difference. For purposes of 
this paragraph, ‘‘the full amount of the 
liability coverage to be provided’’ 
means the amount of coverage for sud-
den and/or nonsudden occurrences re-
quired to be provided by the owner or 
operator by this section, less the 
amount of financial assurance for li-
ability coverage that is being provided 
by other financial assurance mecha-
nisms being used to demonstrate finan-
cial assurance by the owner or oper-
ator. 

(4) The wording of the trust fund 
must be identical to the wording speci-
fied in § 261.151(l). 

§ 261.148 Incapacity of owners or oper-
ators, guarantors, or financial insti-
tutions. 

(a) An owner or operator must notify 
the Regional Administrator by cer-
tified mail of the commencement of a 
voluntary or involuntary proceeding 
under Title 11 (Bankruptcy), U.S. Code, 
naming the owner or operator as debt-
or, within 10 days after commencement 
of the proceeding. A guarantor of a cor-
porate guarantee as specified in 
§ 261.143(e) must make such a notifica-
tion if he is named as debtor, as re-
quired under the terms of the corporate 
guarantee. 

(b) An owner or operator who fulfills 
the requirements of § 261.143 or § 261.147 
by obtaining a trust fund, surety bond, 
letter of credit, or insurance policy 
will be deemed to be without the re-
quired financial assurance or liability 

VerDate Mar<15>2010 15:13 Aug 20, 2010 Jkt 220167 PO 00000 Frm 00139 Fmt 8010 Sfmt 8010 Y:\SGML\220167.XXX 220167jd
jo

ne
s 

on
 D

S
K

8K
Y

B
LC

1P
R

O
D

 w
ith

 C
F

R



130 

40 CFR Ch. I (7–1–10 Edition) § 261.149 

coverage in the event of bankruptcy of 
the trustee or issuing institution, or a 
suspension or revocation of the author-
ity of the trustee institution to act as 
trustee or of the institution issuing the 
surety bond, letter of credit, or insur-
ance policy to issue such instruments. 
The owner or operator must establish 
other financial assurance or liability 
coverage within 60 days after such an 
event. 

§ 261.149 Use of State-required mecha-
nisms. 

(a) For a reclamation or inter-
mediate facility located in a State 
where EPA is administering the re-
quirements of this subpart but where 
the State has regulations that include 
requirements for financial assurance of 
closure or liability coverage, an owner 
or operator may use State-required fi-
nancial mechanisms to meet the re-
quirements of § 261.143 or § 261.147 if the 
Regional Administrator determines 
that the State mechanisms are at least 
equivalent to the financial mechanisms 
specified in this subpart. The Regional 
Administrator will evaluate the 
equivalency of the mechanisms prin-
cipally in terms of certainty of the 
availability of: Funds for the required 
closure activities or liability coverage; 
and the amount of funds that will be 
made available. The Regional Adminis-
trator may also consider other factors 
as he deems appropriate. The owner or 
operator must submit to the Regional 
Administrator evidence of the estab-
lishment of the mechanism together 
with a letter requesting that the State- 
required mechanism be considered ac-
ceptable for meeting the requirements 
of this subpart. The submission must 
include the following information: The 
facility’s EPA Identification Number 
(if available), name, and address, and 
the amount of funds for closure or li-
ability coverage assured by the mecha-
nism. The Regional Administrator will 
notify the owner or operator of his de-
termination regarding the mecha-
nism’s acceptability in lieu of financial 
mechanisms specified in this subpart. 
The Regional Administrator may re-
quire the owner or operator to submit 
additional information as is deemed 
necessary to make this determination. 
Pending this determination, the owner 

or operator will be deemed to be in 
compliance with the requirements of 
§ 261.143 or § 261.147, as applicable. 

(b) If a State-required mechanism is 
found acceptable as specified in para-
graph (a) of this section except for the 
amount of funds available, the owner 
or operator may satisfy the require-
ments of this subpart by increasing the 
funds available through the State-re-
quired mechanism or using additional 
financial mechanisms as specified in 
this subpart. The amount of funds 
available through the State and Fed-
eral mechanisms must at least equal 
the amount required by this subpart. 

§ 261.150 State assumption of responsi-
bility. 

(a) If a State either assumes legal re-
sponsibility for an owner’s or opera-
tor’s compliance with the closure or li-
ability requirements of this part or 
assures that funds will be available 
from State sources to cover those re-
quirements, the owner or operator will 
be in compliance with the require-
ments of § 261.143 or § 261.147 if the Re-
gional Administrator determines that 
the State’s assumption of responsi-
bility is at least equivalent to the fi-
nancial mechanisms specified in this 
subpart. The Regional Administrator 
will evaluate the equivalency of State 
guarantees principally in terms of: Cer-
tainty of the availability of funds for 
the required closure activities or liabil-
ity coverage; and the amount of funds 
that will be made available. The Re-
gional Administrator may also con-
sider other factors as he deems appro-
priate. The owner or operator must 
submit to the Regional Administrator 
a letter from the State describing the 
nature of the State’s assumption of re-
sponsibility together with a letter from 
the owner or operator requesting that 
the State’s assumption of responsi-
bility be considered acceptable for 
meeting the requirements of this sub-
part. The letter from the State must 
include, or have attached to it, the fol-
lowing information: The facility’s EPA 
Identification Number (if available), 
name, and address, and the amount of 
funds for closure or liability coverage 
that are guaranteed by the State. The 
Regional Administrator will notify the 
owner or operator of his determination 
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